Brand Name or Equal Clauses

FAR 52.211-6, Brand Name or Equal

(a) If an item in this solicitation is identified as “brand name or equal,” the purchase
description reflects the characteristics and level of quality that will satisfy the Government’s
needs. The salient physical, functional, or performance characteristics that “equal” products must
meet are specified in the solicitation.

(b) To be considered for award, offers of “equal” products, including “equal” products of the
brand name manufacturer, must—

(1) Meet the salient physical, functional, or performance characteristic specified in this
solicitation;
(2) Clearly identify the item by—
(1) Brand name, if any; and
(it) Make or model number;
(3) Include descriptive literature such as illustrations, drawings, or a clear reference to
previously furnished descriptive data or information available to the Contracting Officer; and
(4) Clearly describe any modifications the offeror plans to make in a product to make it
conform to the solicitation requirements. Mark any descriptive material to clearly show the
modifications.

(c) The Contracting Officer will evaluate “equal” products on the basis of information
furnished by the offeror or identified in the offer and reasonably available to the Contracting
Officer. The Contracting Officer is not responsible for locating or obtaining any information not
identified in the offer.

(d) Unless the offeror clearly indicates in its offer that the product being offered is an “equal”
product, the offeror shall provide the brand name product referenced in the solicitation.

(End of provision)

VAAR 811.104-71 Purchase description clauses.

(a) When a solicitation uses “brand name or equal” purchase descriptions, the contracting
officer must include in the solicitation the clause at 852.211-73, Brand name or equal, and the
provision set forth at FAR 52.214-21, Descriptive Literature. The contracting officer must
review the requirements at FAR 14.202-5 when using the descriptive literature provision.

(b) When a “brand name or equal” purchase description is included in an invitation for bids,
the contracting officer shall insert the following after each item so described in the solicitation,
for completion by the bidder:

Bidding on:


http://www.va.gov/oal/library/vaar/vaar852.asp#85221173
https://www.acquisition.gov/far/current/html/52_214.html#wp1129474
https://www.acquisition.gov/far/current/html/Subpart%2014_2.html#wp1096786

Manufacturer name

Brand

No.

VAAR Clause - 852.211-73 Brand name or equal.

As prescribed in 811.104-71, insert the following clause:
BRAND NAME OR EQUAL (JAN 2008)

(Note: As used in this clause, the term “brand name” includes identification of products by
make and model.)

(a) If items called for by this invitation for bids have been identified in the schedule by a
“brand name or equal” description, such identification is intended to be descriptive, but not
restrictive, and is to indicate the quality and characteristics of products that will be satisfactory.
Bids offering “equal” products (including products of the brand name manufacturer other than
the one described by brand name) will be considered for award if such products are clearly
identified in the bids and are determined by the Government to meet fully the salient
characteristics requirements listed in the invitation.

(b) Unless the bidder clearly indicates in the bid that the bidder is offering an “equal” product,
the bid shall be considered as offering a brand name product referenced in the invitation for bids.

(c)(1) If the bidder proposes to furnish an “equal” product, the brand name, if any, of the
product to be furnished shall be inserted in the space provided in the invitation for bids, or such
product shall be otherwise clearly identified in the bid. The evaluation of bids and the
determination as to equality of the product offered shall be the responsibility of the Government
and will be based on information furnished by the bidder or identified in his/her bid as well as
other information reasonably available to the purchasing activity. CAUTION TO BIDDERS.
The purchasing activity is not responsible for locating or securing any information that is not
identified in the bid and reasonably available to the purchasing activity. Accordingly, to insure
that sufficient information is available, the bidder must furnish as a part of his/her bid all
descriptive material (such as cuts, illustrations, drawings or other information) necessary for the
purchasing activity to:

(i) Determine whether the product offered meets the salient characteristics requirement of the
Invitation for Bids, and

(i) Establish exactly what the bidder proposes to furnish and what the Government would be
binding itself to purchase by making an award. The information furnished may include specific
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references to information previously furnished or to information otherwise available to the
purchasing activity.

(2) If the bidder proposes to modify a product so as to make it conform to the requirements of
the Invitation for Bids, he/she shall:

(1) Include in his/her bid a clear description of such proposed modifications, and
(i) Clearly mark any descriptive material to show the proposed modifications.

(3) Modifications proposed after bid opening to make a product conform to a brand name
product referenced in the Invitation for Bids will not be considered.

(End of Clause)

14.202-5 Descriptive literature.

(a) Policy. Contracting officers must not require bidders to furnish descriptive literature unless it is
needed before award to determine whether the products offered meet the specification and to establish
exactly what the bidder proposes to furnish.

(b) Justification. The contracting officer must document in the contract file the reasons why product
acceptability cannot be determined without the submission of descriptive literature, except when the
contract specifications require submission.

(c) Requirements of invitation for bids.

(1) The invitation must clearly state—

(i) What descriptive literature the bidders must furnish;

(ii) The purpose for requiring the literature;

(iii) The extent of its consideration in the evaluation of bids; and

(iv) The rules that will apply if a bidder fails to furnish the literature before bid opening or if the
literature provided does not comply with the requirements of the invitation.

(2) If bidders must furnish descriptive literature, see 14.201-6(p).

(d) Waiver of requirement for descriptive literature.

(1) The contracting officer may waive the requirement for descriptive literature if—

(i) The bidder states in the bid that the product being offered is the same as a product previously
or currently being furnished to the contracting activity; and

(il) The contracting officer determines that the product offered by the bidder complies with the
specification requirements of the current invitation for bids. When the contracting officer waives the
requirement, see 14.201-6(p)(2).

(2) When descriptive literature is not necessary and a waiver of literature requirements of a
specification has been authorized, the contracting officer must include a statement in the invitation that,
despite the requirements of the specifications, descriptive literature will not be required.

(3) If the solicitation provides for a waiver, a bidder may submit a bid on the basis of either the
descriptive literature furnished with the bid or a previously furnished product. If the bid is submitted on
one basis, the bidder may not have it considered on the other basis after bids are opened.

(e) Unsolicited descriptive literature. If descriptive literature is furnished when it is not required by the
invitation for bids, the procedures set forth in 14.202-4(f) must be followed.
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